Your success depends on a stable foundation that includes proper business, financial, and legal planning.  Attacks on your business come in a variety of forms – some easily predictable, but some absolutely bizarre.  Risk management programs minimize the potential for costly losses and anticipate disasters with protective measures and contingency plans.  This presentation illustrates how the legal system can operate as your ally, to provide both legal protection and competitive advantage, by imposing a consistent structure that results in efficiencies and profits.   

Establish Systems to Ensure Consistent Quality


One of the quickest ways to create liability is to perform the same task differently each time.  As soon as one job goes wrong, the others will provide ample evidence of a deviation from your own “standard of care,” ensuring that liability will follow.  Operations manuals, contracts and forms help you and your employees to concentrate on the task at hand by establishing a routine that contributes sound legal protection. 


Decades ago, the automotive filter company Fram ran a series of ads featuring a mechanic changing an oil filter and proclaiming “pay me now or pay me later.”  The point — it was better to spend a little on an oil change to avoid spending a lot later to replace the engine.  Legal risk management is no different.  Many times it is less expensive to pay for fundamental legal protections up front, rather than defend a lawsuit that could have been avoided.  Incredibly, lawsuits are even more expensive than they appear: When businesses factor in the business disruption and lost opportunity costs caused by lawsuits, the total costs of defending even a frivolous case are astounding.  Consider the peace of mind and ultimate cost savings available from investing in a legally-sound set of procedures. 

Unfortunately, a basic legal protection plan requires two commodities in short supply -- attention and time -- for development and implementation.  Fortunately, the operational similarities among companies in the cleaning and restoration industry allow common procedures to be developed.  Trade association members can use their group’s resources to network with others and share solutions.  Documents can be developed, shared, and modified to suit a particular company’s customers, practices and local laws.  But forms alone do not ensure a successful legal liability risk management plan.  Integration of the substance of the system into the entire organization’s daily work is necessary before the protection is effective. 


Contracts and forms are just the start of this process.  The most sound set of contract documents is worthless if the salesperson fails to effectively communicate with the customer.  Avoid a lawsuit and get paid by managing the customer’s expectations and perceptions.  The fact that a contract calls for the disposal of a certain class of damaged contents is of little consolation to the customer who is distraught when her favorite stuffed animal is discarded “by mistake.”  Similarly, a lunatic client could have signed a “power of attorney” giving you control over his or her entire disaster recovery, yet be the first to file a lawsuit, if dissatisfied with your work. 


Whatever system you develop needs to accommodate basic business realities.  For example, sometimes it is best to simply “walk away” from jobs that appear to involve a disproportionate degree of risk for the anticipated amount of reward.  Thus, although the system you implement should rest on a sound set of documents and procedures, it ultimately depends on your employees for implementation and effectiveness.

Employees Play a Role


Although poor contracts can get a company into trouble, generally its employees are the culprits when it comes to lawsuits.  Your workers can be sources of liability both internally, with employment-related claims such as discrimination, and externally, with job performance-related claims such as negligence.


Problems can begin at the employee selection and hiring stage.  Immigration issues and inadequate background checks are two invitations for disaster.  As is the case for business procedures generally, documentation of your good employment practices is crucial.  Often a client will have done the right thing, but several years later be unable to prove its good deeds in a courtroom when the opposition is lying or simply mistaken.  This applies to hiring, training and firing.  Document retention programs are vital in this process.  How much better do you think the termination of a long-term employee goes if the personnel file is full of critical evaluations? 


Compensation issues abound as employment laws become more complex and difficult to comply with.  However, a goal of outstanding legal planning will give you more than mere compliance; it will provide both protection and performance.  Simply tying compensation to performance in a legally-sound manner enhances the company’s profitability as well as the employee’s satisfaction and attitude.  The result is a happy customer less likely to complain, let alone sue.


There are many unanticipated sources of legal trouble lurking in even the typical business practices in the cleaning and restoration field.  For example, it is common to use temporary or “borrowed” workers from an agency or related organization.  What company bears the risk of a loss when that worker gets hurt or damages a customer’s property?  Relationships and responsibilities should be clearly articulated and understood, since it is easy to unknowingly accept some major liability that could have been avoided or covered with insurance. 

Other Factors


Beyond employees, other players on your team provide opportunities for liability that are commonly encountered, but generally unappreciated.  Subcontractors commonly create a tremendous amount of potential liability over which the general contractor may have little control.  Again, consider the role and responsibility of each participant and understand how the legal system allocates liability.  Accepting liability may be an appropriate step to take, but it is never a step that should be taken without due consideration of the consequences. 

Insurance Issues


Insurance coverage is a vital piece of every company’s legal protection plan.  Often, however, the scope of the coverage actually in place is much less than necessary.  Policyholders mistakenly believe that a large quantity of coverage ensures protection, when actually the areas covered are more important than the coverage limits.  Just as we are advocating that companies incorporate the expertise of financial and legal experts into their day-to-day activities, companies need to partner with insurance experts who can analyze their business practices and ensure that their insurance coverage is optimal for the risks anticipated. 

Cleaning and Restoration Hot Topics


Several challenges frequently arise in the cleaning and restoration industry.  Two of these hot topics were the subjects of articles in Cleaning & Restoration this past year: Tortious Interference with Contracts (March 2005) and Direct-Pay Authorizations (August 2005).  The line between honest competition and unfairly interfering with someone’s contract is crossed on a regular basis by insurers and contractors in this industry, yet this practice goes without retribution.  Similarly, valid contracts requiring insurers to include contractor’s names as payees on claim settlement checks are routinely ignored.  Knowing your rights can give you a competitive edge and allow you to protect yourself when others try to take advantage of you. 


The old adage “knowledge is power,” is particularly applicable in the legal arena of risk management.  Understanding the roles, responsibilities and risks inherent in a business deal bestows confidence, safety and ultimately, profitability.  Take the steps necessary to incorporate a sound risk management program into your business and reap the benefits.

 

